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Thomas Trotter of Mortonhall, Eſq; and William 
Mitchel tenant in Swanſton, 


SVG 


The PETITION of Andrew Finnie late tenant 


in Swanſton. 


HE lands of Swanſton were in the natural poſſeſſion 
of the proprietor Mr Trotter of Mortonhall before 
the 1710, when they were let in tack to James Fin- 
nie, the petitioner's father. As Mortonhall cannot 

be ſuppoſed to have carried off the dung he had upon the 
lands at Finnie's entry, and as it is probable he likewiſe left 
him the ſtraw of the preceding crop; ſo this poſſeſſion be- 
came a ſteelbow- farm; and has continued fuch down to this 
day, ſo far as reſpects the ſtraw, the tenant being obliged to 
conſume the ſame upon the ground, and at his removal to 
leave the ſtraw of the preceding crop, ſo far as unconſumed, 
for the uſe of his ſucceſſor in the farm. 
In the year 1728, Finnie's tack having expired, he obtained 
a new tack of the ſaid farm from the late Henry Trotter of 
Mortonhall, the reſpondent's brother, for twenty-one years ; 
by which, among other preſtations, Finnie became bound 
wy to duly labour and manure the ſaid lands; — and further, 
* ro leave the feelbow ſtraw that ſhall grow upon the ground 
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« of the faid lands the laſt year of the tack ;— and likewiſe 


*"to lay a kiln of lime upon the lands during the laſt three 
«years of the tack;” befides being obliged to pay a rent of 
2000 merks, and to leave the houſes in repair, exc. 

James Finnie the tackſman died during the currency of 
this laſt rack; and was ſucceeded by the petitioner his ſon ; 
who held the poſſeſſion during the remainder of the leaſe, 
and after its expiry in the 1748, by tacit relocation, down 
to Martinmas 1764; when he removed, and was ſucceeded 
by. the other reſpondent William Mitchel. 

As this farm was under no leaſe at the time of the preſent 
Mortonhall's ſucceſſion to his brother, he was inclined to 
have preferred the petitioner to the tack, rather than any o- 
ther. Accordingly Mortonhall offered him the ſame on rea- 
ſonable terms, which the petitioner once and again accepted 
of, and as often refiled from. Mortonhall thus finding there 
was no fixing him, was at length obliged to let the farm to 
William Mitchel. | b 8 
When the petitioner came to remove, he, in many reſpects 

failed to make good the obligations of his former tack. In 
particular, he left the houſes in a moſt ruinous condition, 
which has fince put Mortonhall to a confiderable expence. 
He carried off ſome part of the ſteelbow-ſtraw ; and as to the 
management of the farm, inſtead of improving it towards the 


cloſe of his poſſeſſion, or even continuing to labour it as he 


had done in former times, while he had the proſpect of fitting, 
he, during the laſt three years of his poſſeſſion, totally altered 
his method, and did what he could to ſcourge and run out 
the ground, to the great prejudice of his maſter, and of the 
ſucceeding tenant. 

As this farm lies immediately on the back or north fide of 
Pentlandhills, the petitioner and his predeceſſors had thought 
it improper to ſow almoſt any wheat in it, and were in uſe 
_ to apply their dung for raiſing other grains, and particularly 
for manuring their peaſe and bear land. But during theſe 
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three laſt years of his poſſeſſion, Mr Finnie turned a great part 
of his ground into wheat, and laid the far greater part of his 
dung upon it; and even ſowed wheat upon a part of the 
ground for his laſt crop, which was neither then dunged nor 
the year before. But not contented with this undue advan- 
tage, he thought of ſtill making more proſit during the laſt 
year, by keeping up and ſelling the dung which he ought to 
have laid upon the land. With this view he even kept up a 
part of the dung which he had at the time of ſowing the 
wheat-ſeed for the crop 1764, and in order to conſume his 
ſtraw and fodder, and increaſe his dunghill, he, during the 
following winter, kept a at number of cattle; and thus 
before Whitſunday 1 7 64, he had collected a midding or dung- 
hill which has been fince valued at L. 30 Sterling. Not one 
grain of this dung did he lay upon the bear-ſeed made about 
Whitſunday 1 7 64, but raiſed and reaped a crop of bear on 
grounds upon which he had laid no dung; a thing altogether 
unprecedented, when a farmer has any dung to beſtow upo 
ſuch ground. What dung was made after the bear-ſeed he 
kept in a ſeparate midding, where it ſtill remains unuſed ; 
and was inconfiderable, compared with the former, as the 
horſes and cattle were moſtly out in the ſummer- ſeaſon. Vet 
fo little attentive to the truth has Mr Finnie been in this cauſe, 
that in his repreſentation to the Ordinary, he has theſe words, 
As moſt of the middingſtead was made after bear-ſeed time, 
the year the repreſenter removed from Swanſton, he there- 
* fore is very little hurt by this interlocutor.” 

As the preſent Mortonhall had but newly ſacceeded to the 
eſtate in the 1764, and was but little acquainted with the rules 
and practice of farmers in this matter, the petitioner thought 


to have got him to conſent to his ſelling the dung that had 


been thus collected before the bear-ſeed time, as well as what 
had been made after it. But in this he was miſtaken, as 
Mortonhall refuſed ro permit it, though defirous, if poſſible, 
of avoiding any plea with this petitioner. However, as the 
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matter could not be immediately ſettled, and it was neceſſary 
that the incoming tenant ſhould be at liberty to uſe the dung, 
Mortonhall agreed to the having it valued in the mean time 
by perſons mutually choſen, reſerving entire to after diſcuſ- 
fion the mutual claims of the parties. Accordingly he wrote a 
line to that purpoſe, directed to his gardener, which he deli- 
vered to the petitioner ; but which the petitioner thought fit 
to keep up, not only in the proceſs before the ſheriff, but even 
fince its dependence in this court. : 

Two valuators being named, the one of them valued the 
great midding in queſtion, being that made before bear- ſeed 
time, at L. 28, and the other valuedit only at L. 23. This differ- 
ence made it neceſſary for them to call in another tenant, Tho- 
mas Scot, as overſman ; who inſtead of acceding to any of 
the valuations, or ſtriking a medium between them, was fo 
much a friend to the petitioner, that he exceeded even the 
higheſt, and fo fixed the value at no leſs than L. 30 Sterling. 
Mortonhall and the incoming tenant being upon inquiry 
throughly ſatisfied that the petitioner had no manner of right 
to this dung made before bear-ſeed time, and which had been 
unduly kept off the lands, the petitioner thought fit to bring 
an action againſt Mr Mitchel his ſucceſſor, before the ſheriff, 
libelling, © That Mitchel agreed to purchaſe the midding from 
him, and ſubmitted the price thereof to certain valuators, 
who declared it worth L. 30 Sterling; and that Mitchel ac- 
cordingly made uſe of the midding, and promiſed to pay the 
price at Martinmas 1764. Further, he alledged, that he had 
left in the houſes ſome hecks, mangers, and nolt-ſtakes, which 
he had a right to carry off; and therefore concluded tor pay- 
ment of the L. 30, with intereſt ſince Martinmas 1764, and 
of L. 1 as the value of the hecks, Cc. 

Mr Mitchel compeared, and required productꝭon of the pe- 
titioner's tack, as regulating the manner of his leaving the 
poſſeſſion; but which at firſt the petitioner declined to exhi- 
bit. Further, Mitchel contended, That the petitioner had 
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right to no more than the value of what dung he made on 
the lands after bear- ſeed 1764, which would only amount to 
a trifle: That the hecks, c. were fixed work, to which the 
petitioner had no right; and that at any rate he was intitled 
to compenſation for the value of ſtraw which the petitioner 
had carried off from the farm, and ſome other articles of da- 
mage done by him to the houſes, &c. 

The ſheriff having allowed both parties a conjunct proof, 
ſandry witneſſes were examined, both as to what paſſed at the 
valuation of the dung, and as to the practice of the cou 
in ſuch caſes, as 3 as to the other diſputed articles of the 
ſtraw, hecks, &c. Upon adviſing this proof, the ſheriff 
found it proven, that the defender bought the dung mentioned 
in the libel at L. 30 Sterling; found the other article of the 
* libel not proven; found the defender's compenſation alfo 
* not proven; and therefore found the defender liable to the 
„ purſuer in the faid L. 30 Sterling, and decerned.” And 
upon adviſing a reclaiming petirion, and anſwers, the ſheriff, 
* in reſpec there is ſufficient proof that the purſuer unwar- 
rantably intromitted with ſome of the ſteelbow-ſtraw, 
© found that the defender muſt have deduction from the L. 30 
„Sterling found due by him by the laſt interlocutor of 20s. 
„Sterling; and adhered to the faid interlocutor as to the o- 
* ther points.“ 

The reſpondent Mr Mitchel having obtained a ſuſpenſion 
of this decreet, which came to be diſcuſſed before Lord 
Stonefield, and where compearance was made for Mr Trotter 
of Mortonhall in ſupport of the reaſons of ſuſpenſion, the 
Lord Ordinary, on the 21ſt January laft, © turned the de- 
* creet charged on into a libel, and found the purſuer intitled 
„% only to the value of the dung made after bear-ſeed, the year he 
removed from the lands.” And to this interlocutor his Lord- 
ſhip afterwards adhered, upon adviſing a 3 and 
anſwers. 

Mr Finnie has now reclaimed ; but it is hoped your Lovd- 
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ſhips will have no difficulty in refuſing - his petition, for the 
following reaſons. 
tino, The petitioner ſtood expreſsly bound, by his tack, to 
labour and manure the lands duly, and even to lay a kilnful 
of lime upon them during the laſt three years of his poſſeſ- 
fron. It was utterly inconſiſtent with * obligation to — 
his whole bear-ſeed Tof laſt crop without any dung whatever, 
as it is notorious that thoſe who labour their grounds duly, 
do always lay dung upon the lands which they ſow with 
barley, when they are poſſeſſed of it, and do even fave and 
keep dung for that purpoſe. Neither can it be doubted, that 
had the petitioner been to continue in the farm, he would 
have applied the dung in queſtion to the manuring of the 
bear-land of which he reaped the crop. Hence it follows, 
that what dung the petitioner did thus unduly keep off and 
with-hold from the ground laboured by him, muſt beloag to 
the heritor or ſucceeding tenant, for the purpoſe of repairing 
the wrong he had thus committed. 

2do, Had the tack contained no ſuch obligation, it would 
have been implied in the nature of the thing, that the peti- 
tioner {hould labour and manage the farm during the laſt 
year, in the ſame way as another prudent farmer would do, 
or as he himſelf would have done had he been to continue in 
the poſſeſſion. The with-holding the dung from the bear- 
land, with a view of ſelling it, was therefore highly culpa- 
ble, both as it was contrary to the proper management for 
producing the beſt crop, and as the want of it tended to ſcourge 
and run out the land, which ought to have been in good con- 
dition after the bear-crop reaped by the petitioner. The dung 
therefore fell to be conſidered in — ſame light as if it had 
been actually applied in the way it ought to have been; 
and as in that caſe the petitioner could have had no claim for 
any price or value, ſo neither could he be intitled to ſuch 


when the dung was unduly with-held and kept up in a mid- 
ding. 


The leaſt reparation that became then juſtly due by 


him, 
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him, was the leaving the dung for the uſe of the heritor or 


ſucceeding tenant in the following year. 

And, 3tio, Whatever might be the caſe in other farms, 
which are not ffcelboto; yet as this is a ſteelbow-farm fo far 
as reſpects the ſtraw, it evidently follows, that this dung 
could not be carried off in conſiſtency with the obligation 
thence arifing. If a tenant is bound to conſume the whole 
ſtraw upon the ground, and of conſequence to leave the 
ſtraw of his laſt crop to the ſucceeding tenant, it muſt be 
implied, that he can carry off no part of the dung that is 
produced by the fodder thus appropriated to the farm. It is 
impoſſible to give any other meaning to they ſtraw being 
fleelbow; for if the tenant may ſell or diſpoſe of the dung, 
no advantage can accrue to the farm from preventing the 
ſale of the ſtraw. In this caſe too, the petitioner thought fit 
to keep an extraordinary number of cattle during the laſt 
year for conſuming his fodder; and the dung being propor- 
tionably increaſed, ought either to be laid upon the lands by 
him or his ſucceſſor. 


The petitioner indeed ſays, That this argument would go oObjechon 1. 


the length of depriving him of any conſideration even for 
the dung made after the bear-ſeed. And the reſpondents ap- 
prehend that it might juſtly do ſo : but the Lord Ordinary ha- 


ving found the petitioner intitled to what was made after 


the bear- ſeed, the reſpondents have acquieſced therein, as 
Mortonhall has even inclined to depart from his right, 
where-ever it ſeems attended with any colour of hardſhip ; 
although there being here the greateſt reaſon to believe, that 
Finnie's father, who ſucceeded the heritor in the natural poſ- 
ſeſſion of the lands, got the whole dung, as well as the 
ſtraw, at his entry, the petitioner could have had no cauſe 
to complain, if the like rule was obſerved at his removal: 
But with reſpec to the dung made before the bear- ſeed, which 
is here the ſole ſubje of diſpute, the hardſhip would be al- 


together on the other fide, were the petitioner to be allowed to 


keep 
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keep up and collect the whole of this dung, and then, in- 
ſtead of laying it upon the lands of which he was'to have 
the crop, either to carry it off, or compel the heritor or in- 
coming tenant. to pay for it, when he himſelf might have 
had the benefit of the firſt crop thereby produced; and 
when, by with-holding it, the farm is greatly deteriorated and 
» abuſed. 
2do, The petitioner has objected, That it had been his 
practice, as well as that of other farmers in the neighbour- 
hood, to lay the whole dung made through the year upon 
their wheat land, and none at all upon the bear-land, ex- 
cept what they get from their cottars, who, in conſideration 
of it, have the crop for that year: That he accordingly laid 
the whole of his dung made from November 1762 upon his 
wheat-land, ſown in November 1763; and that therefore the 
dung he made after November 1763 was not laid upon the 
bear-land in ſpring 1764, becauſe it never had been his 
practice, or that of any neighbouring farmer; and that if it 
were the practice of others, he could not be obliged to fol- 
low it, or to labour better the laſt year than former years. 
But to this it is anſwered, That the petitioner groſsly 
miſrepreſents both his own practice and that of his neigh- 
bouring farmers. Had the petitioner made this averment be- 
fore the ſheriff, the contrary would have been directly proved; 
but he has only thought fit to make it now, when the Lord 
Ordinary's judgement ſtands againſt him. It is indeed true, 
as already obſerved, that during the two or three laſt years of 
his poſſeſſion, the petitioner turned a great part of the farm 
into wheat, although it was not fit for it, and thereby run out 
the land: but this was a total deviation from his former ma- 
nagement, and is a juſt cauſe of complaint againſt him, as 
his former practice was to dung both his peaſe and bear-land. 
Suppoſing then that he truly laid his whole dung, during 
theſe laſt years, upon his wheat-land, it could afford no rule 


for 
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for deciding this queſtion: and the reſpondents could prove, 
were it neceſſary, that for many years before the petitioner ex- 
ed to remove, he was in the conſtant uſe of dunging his 
bear land in the beſt manner; and that it is the practice of 
other farmers in his neighbourhood fo to do. It is indeed of 
itſelf an incredible aflertion, that he or any other farmer ſhould 
be in uſe to make bear-ſeed without dung; or that they 
ſhould give their whole crop of bear to their cotters, when, in 
this as well as in many other farms, the bear is often, if not 
commonly, the moſt material part of the crop. Neither has 
the petitioner ventured to alledge that he gave his whole bear 
of this crop 1764 to his cotters, however inconſiderable he 
thought fit to make it, by throwing an exceſſive quantity of 
his ground into wheat. Beſides, the reſpondents are now well 
informed, (though it is not in proof), that part of this dung 
was actually made before the wheat-ſeed time in November 
1763, and ſo was with-held from the wheat as well as from the 
bear-land. bs | 

ztio, The petitioner has alledged, That according to the 
practice in this part of the country, the outgoing tenant has 
been allowed payment for his dung, even although made be- 
fore bear- ſeed time; but he pretends that the proof on that 
point was not properly attended to by his procurator before 
the ſheriff; and adds, that the dung made before and after 
Whitſunday 1764 were not ſeparated, but lay in one heap at 
the time of the valuation, which was about Midſum- 
mer; and that it was only the dung made after the valuation 
which was kept ſeparate; ſo that the midding in queſtion con- 
tained ſome dung made after the bear-ſeed. 

The anſwer to this objection will, it is hoped, be likewiſe 
fatisfattory. The reſpondents are well informed, that none 
of the gentlemen in that neighbourhood, or their incomin 
tenants, did ever pay for dung made before the bear-ſeed ; 
and that the only queſtion has been, Whether the incoming 
tenant was not likewiſe intitled to the dung made after the 
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ſettled. The queſtion concerning the practice was, however, the 
ſubject of proof before the ſheriff; and the reſpondents appre- 

hend, that ſufficient evidence was then brought to fuperſede the the 
neceſſity of any further proof; and that the petitioner's accuſa- 
tion of his procurator is altogether affected. It is indeed true, 
that William Richardſon's oath, as taken down, does bear, 


2 That at his removing from a farm in Eaſt Lothian, he got 


bear- ſeed time.” But as this witneſs is perfectly fingular, the 
reſpondents imagine ſome miſtake has been committed in ta- 
king down his oath; and, at any rate, as he is ſingle, and 
ſpeaks to a farm in Eaſt Lothian, and not to one in Mid Lo- 
thian, it 1s ap 


eſpecially when he is expreſsly oppoſed by other witneſſes. 


For the petitioner has omitted to inform your Lordſhips, that 


David Cunninghame at Redheugh, aged ſeventy-five, who has 


been many years a tenant in this county, and poſſeſſed two 


ſtcelbow-farms, expreſsly depones, That the outgoing te- 
* nant, in ſuch a farm, was only intitled to payment for 
* what dung was made after the bear-ſeed time.” And George 
Robertſon in Commiſton, who was one of the valuators, goes 
ſtill further, when ſpeaking of ſteelbow- farms, and depones, 
* That the incoming tenant got any dung that was made 
* after the bear-ſeed time; which does a fortior: prove, that the 
incoming tenant got the dung made before the bear-ſeed time 
_ likewiſe, in cafe the ſame was not applied by the outgoing te- 
nant in manuring the bear-land. 

Thus there is here already a ſufficient proof, that by the 
practice of ſteelbow-tarms, the outgoing tenant has no pre- 
tenſions to any payment for the dung made before the bear- 
ſeed time: and as to the midding in queſtion having inclu- 
ded ſome dung made after the bear- ſeed time, it is ſurpriſing 
that the petitioner ſhould alledge it, while his own ſervant, 
Thomas Inglis, depones, That he ordered the dung chat 
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yment? which is a point not yet thoroughly 


payment of what ck he had, which was made before the 


prehended his evidence can have no weight; 
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© was made before the Whitſunday to be ſeparated from the 
* dung that was made after the Whitſunday, which was ac- | 
* cordingly done, and it ſtill remains ſeparate.” There 

is no reaſon to ſuppoſe that Inglis was, or could be 
miſtaken in this fact. And at any rate the interlocutor 
is general, and only over-rules the petitioner's claim to the 
value of the dung made before the bear- ſeed time; fo that if 
he could ſtill prove, that part of the midding, valued at 

the L. 30, was actually made after that period, he might 
yet be intitled to a proportional allowance. But as the va- 
luation was made at Midſummer, little dung could be made 
from the bear-ſeed time to the valuation. 


The fourth and laſt objection made by the petitioner is, 00 


That there is here evidence of a bargain of ſale actually con- 
claded between him and the reſpondent Mnuchel, by which 
the latter was to pay him the value put upon the dung. This is 
{aid to be proved by the oath of Thomas Scot the overſman in 
the valuation, and by the real evidence arifing from that 
valuation. 

But is anſwered to this, jirff, That Scot is a fingle witneſs ; 
and who, from his conduct in valuing the dung at L. 30, ap- 
pears to have been not a little inclined to favour the peti- 
tioner. He, too, only depones to his having been deſired to 
view the dung © which had been fold by the pur ſuer to the 
«© defender; and adds, That after the valuation ſome of the 
company propoſed, that Mitchel ſhould give a bill to Finnie 
for the value ; © which he refuſed, ſaying, he would pay it 
** when it was taken away, Here your Lordſhips will ob- 
ſerve, that Scot, in the firſt part of his oath, only ſpeaks of 
the bargain narrative, without mentioning who told him of 
the dung having been ſold, or aſſigning any cauſe of know- 
ledge of the bargain. And as to the alledged propoſal of 
Mitchel's giving a bill, Scot himſelf acknowledges, that he 
refuſed to do it; and although it appears that other perſons 
were preſent on that occaſion, particularly George Robertſon, 


done of the firſt valuators, yet neither Robertſon nor any other 


witneſs 
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witneſs whatever, does in the leaſt ſapport Scot's evidence, or 


ſay a ſingle word of any ſale, or propoſal of granting a bill for 


the value. 

240, So far is Scot's evidence from being ſupported from 
the circumſtance of the valuation having been made, that, as 
your Lordſhips ha ve already heard, the valuation proceeded 
on a quite different 1 having been directed by Mor- 
tonhall as an expedient for allowing the incoming tenant to 
uſe the dung immediately, without prejudice to the after dif- 
cuſſion of the queſtion as to the property of it. This the pe- 
titioner well knew, and would have appeared from Morton- 
hall's letter in his own hands. He was therefore in peſſima 

eto libel, and attempt to prove, before the ſheriff, a bargain 
of ſale, which he muſt have been conſcious did never exiſt ; 
and yet, upon this fole ground did he purſue Mr Mitchel; 
and by the evidence of Scot alone, reſpecting that pretended 
bargain, he obtained the ſheriff's decreet, now ſuſpended, and 
turned into libel. 

Laſtly, Were this pretended bargain between Mitchel and 
Finnie proved, as it is not, it could afford no relevant ground 
for intitling the petitioner to recover the price from Mitchel. 
Had he actually prevailed with Mitchel to conclude a bargain 
with him for the purchaſe of the dung ; yet, when it after- 
wards appeared that the petitioner had no right to ſell it, but 
that it truly belonged to the heritor, or to the farm, Mitchel 
muſt have been unqueſtionably intitled to be reſtored a- 
gainſt ſuch a bargain; and as he has here the conſent and 
concurrence of Mortonhall to his holding the dung under a 
much better title than any purchaſe from an outgoing tenant, 
the petitioner has 1n no view any title to compel him to pay a 


price for it. 


In reſpe& whereof, &c. 
DAV. RAE. 
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